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No. S-91448 

Nanaimo Registry 

 

In the Supreme Court of British Columbia 

 

Between 

ADAM ROBERT WALKER 

Petitioner 

and 

THE TOWN OF QUALICUM BEACH  

Respondent 

RESPONSE TO PETITION 

Filed by: the Town of Qualicum Beach (the “Town”) 

THIS IS A RESPONSE TO the petition filed 28 July 2020 

Part 1: ORDERS CONSENTED TO 

The Town consents to the granting of the orders set out in the following paragraphs of Part 1 of 

the petition: NIL 

Part 2: ORDERS OPPOSED 

The Town opposes the granting of the orders set out in paragraphs ALL of Part 1 of the petition. 

Part 3: ORDERS ON WHICH NO POSITION IS TAKEN 

The Town takes no position on the granting of the orders set out in paragraphs NIL of Part 1 of 

the petition. 

Part 4: FACTUAL BASIS 

1. The petitioner, Adam Walker, is a municipal councillor in the respondent Town (the 

“Petitioner”). He was first elected to Council for the Town in October 2018.  

2. The respondent, the Town of Qualicum Beach (the “Town”) is a municipal corporation 

duly constituted pursuant to the laws of British Columbia, having its principal place of 

business at #201 – 660 Primrose St, Qualicum Beach, BC.   
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3. The Mayor of the Town is Brian Wiese.  

4. Since at least March 2020, the Town has been trying to resolve issues relating to the 

content, storage and protection of a Town document which contains sensitive personal 

information of third parties (the “Document”).   

5. The Petitioner authored the substantive content in the Document in his capacity as a 

councillor for the Town. The Town considers the Document to be confidential and has 

never authorized the release of the Document to any member of the public.  

6. Sometime in late March or early April 2020, the Petitioner told the Town’s Corporate 

Administrator, Ms. Svensen, that he had placed a copy of the Document on Google Docs. 

He also told Ms. Svensen he had provided copies of the Document to three individuals.  

7. Ms. Svensen was concerned about what the Petitioner had disclosed to her in light of the 

content of the Document and the Town’s corresponding obligations under the Freedom of 

Information and Privacy Act, R.S.B.C. 1996, c. 165 (“FIPPA”). Ms. Svensen is the ‘head’ 

of the Town for the purposes of FIPPA.  

8. On April 9, 2020, Ms. Svensen spoke to the Petitioner by phone and requested that he 

return all copies of the Document to her for shredding. She followed up with him again by 

email on April 14, 2020 to make the same request. The Petitioner advised Ms. Svensen he 

was declining to provide copies of the Document to her.   

9. On April 20, 2020, Council considered the outstanding issues regarding the Document at 

an in camera meeting. One of the issues related to resolving a complaint a Town employee 

had made about the Document. Another issue related to ongoing concerns around storage 

and protection of the Document. During the meeting on April 20, 2020, the Mayor asked 

the Petitioner whether he was willing to return all copies of the Document. The Petitioner 

stated he was no longer in control of all copies of the Document. One member of Council 

asked the Petitioner under what authority he had distributed the Document to others. 

Council discussed who the Petitioner had provided copies of the Document to and the risks 

of the Document being made public. Council ultimately adopted a resolution to have 

specified documents, including the Document, returned to Ms. Svensen for shredding.   

10. On April 27, 2020, the Petitioner returned four copies of the Document to Ms. Svensen and 

she shredded them. The Petitioner told Ms. Svensen he had removed the Document from 

Google Docs.  

11. Some members of Council continued to be concerned about the possibility that third parties 

might have copies of the Document. On May 27, 2020, at an in camera meeting, Council 

resolved to direct staff to obtain some advice regarding next steps deemed necessary to 

protect the Town’s interests in relation to the Document and other related matters.  

12. On June 25, 2020, Council held a special in camera meeting, at which it again considered 

matters relating to the Document. The Petitioner attended the meeting along with the rest 

of Council. The agenda for the meeting was not provided to any members of Council in 

advance of the meeting. The agenda contained a report prepared by the Town’s [then] Chief 
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Operating Officer, Mr. Dennis Trudeau. Given that Council had not received the agenda or 

report in advance, all Council members were given time to review the report during the in 

camera meeting.  

13. In his report, Mr. Trudeau recommended that Council ask the Petitioner to provide a sworn 

statutory declaration confirming he had recovered all copies of the Document he had 

distributed, that to the best of his knowledge none of the individuals he had given copies 

to had further disseminated it, and that he had removed the Document from Google Docs. 

A draft version of the proposed statutory declaration was included with Mr. Trudeau’s 

report.  

14. During the meeting on June 25, 2020, a member of Council moved a motion requiring the 

Petitioner to provide a sworn statutory declaration to the Town (the “Statutory Declaration 

Motion”). The Petitioner seconded the motion. Council unanimously voted in favour of the 

Statutory Declaration Motion, including the Petitioner.    

15. Council moved on to discuss whether the Petitioner should apologize to a Town employee 

referred to in the Document and whether the Petitioner should be removed from the Acting 

Mayor rotation for his conduct. One member of Council moved a motion in this regard, but 

the meeting was recessed to resume on June 29, 2020.  

16. On June 26, 2020, Mr. Trudeau hand-delivered a letter to the Petitioner advising him of the 

matter to be considered by Council when the meeting resumed on June 29, 2020. The letter 

expressly advised the Petitioner that, in order to ensure procedural fairness, he would have 

an opportunity to respond and make submissions to Council prior to its consideration of 

the motion.  

17. On June 28, 2020, the Petitioner’s solicitor sent the Town a letter in which he requested a 

two-week adjournment of the matter in order to obtain instructions from the Petitioner and 

prepare a comprehensive response. The Petitioner’s solicitor asserted the Petitioner was 

entitled to indemnification for all legal costs incurred.  

18. On June 29, 2020, Council resolved to further recess the meeting regarding the apology 

and the Petitioner’s potential removal from the Acting Mayor rotation until July 13, 2020. 

Ms. Svensen spoke with the Petitioner by phone on July 2, 2020 to confirm the motion 

Council would be considering on July 13th. She also emailed him a copy of the proposed 

motion.  

19. On July 3, 2020, the Town’s solicitor provided the Petitioner’s solicitor with a number of 

background documents relevant to the matter to be considered by Council on July 13th, 

including Ms. Svensen’s in camera report from the April 20th meeting and Mr. Trudeau’s 

in camera report from the June 25th meeting. The Town’s solicitor advised the Petitioner’s 

solicitor that while the Town had authority to indemnify the Petitioner, the decision to do 

so was discretionary and required a majority vote of Council.  

20. Council proceeded with the in-camera meeting on July 13, 2020 as planned. The 

Petitioner’s solicitor did not attend the meeting or make submissions on the Petitioner’s 

behalf. However, the Petitioner provided a written submission for Council’s consideration. 
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The submission did not address the substance of the motion Council would be considering 

but instead alleged the Town’s process was contrary to the principles of natural justice.  

21. After considering the Petitioner’s written submission, Council resolved to instruct the 

Petitioner to provide a written apology to the Town employee (the “Apology Motion”). 

Council also considered a motion to remove the Petitioner from the Acting Mayor rotation, 

but the motion failed. Ms. Svensen advised the Petitioner of the outcome of the meeting by 

email the same day. Ms. Svensen also provided the Petitioner with a copy of the statutory 

declaration for his signature and requested that he provide the written apology.  

22. The Petitioner subsequently advised the Mayor that he would not be issuing an apology to 

the Town employee because he had not been given an opportunity to make submissions 

before Council. The Petitioner also indicated he would not be providing the statutory 

declaration.  

23. On July 20, 2020, Ms. Svensen sent the Petitioner a follow-up letter, requesting that he 

provide the sworn statutory declaration to her by the end of the week. Ms. Svensen also 

advised the Petitioner that, in light of his comments about not having been given an 

opportunity to make submissions to Council, the Mayor would be returning the matter of 

the Apology Motion for reconsideration by Council at an upcoming special meeting.  

24. On July 28, 2020, the Petitioner served the Town with his Petition and affidavit in respect 

of this matter.  

25. On July 31, 2020, Ms. Svensen gave the Petitioner notice of a special in camera meeting 

scheduled for August 6, 2020. The purpose of the meeting was to reconsider both the 

Statutory Declaration Motion and the Apology Motion. Ms. Svensen’s notice explained 

why Council was considering the motions and advised the Petitioner he would be given an 

opportunity to be heard by Council before it reconsidered both motions. Ms. Svensen also 

enclosed a number of documents with her notice. She advised the Petitioner by phone in 

the morning of July 31, 2020 that the Notice and the enclosures could be picked up from 

his box at Town Hall.  

26. On August 6, 2020, Council held a special in camera meeting to reconsider the Statutory 

Declaration Motion and the Apology Motion. Prior to reconsidering the motions, the 

Petitioner was given an opportunity to address Council. The Petitioner’s submission to 

Council was limited to stating that he would not go through each issue and hoped Council 

would take the opportunity to rescind the two motions that were before Council for 

reconsideration. Council members then asked the Petitioner some questions and he 

answered them. After hearing from the Petitioner, Council voted to rescind the Apology 

Motion.  

27. Council moved on to reconsider the Statutory Declaration Motion. Prior to moving the 

motion, Council took a brief recess to review a copy of a legal opinion it had previously 

received. The Petitioner had seen a copy of this opinion at the June 25, 2020 in camera 

meeting. Council subsequently voted to defer consideration of the Statutory Declaration 
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Motion until a future meeting in order to seek legal advice on the options available to the 

Town.  

28. At its in camera meeting on August 6th, Council also considered a motion to have the 

Mayor provide a written letter of apology to the Town employee on behalf of Council. The 

Petitioner participated and voted against the motion, but it was ultimately carried.  

29. The Petitioner did not move a motion to have Council indemnify him for legal expenses at 

any of the meetings he attended prior to filing his Petition on July 28, 2020. The Petitioner 

has never provided the Town with copies of any invoices he has received in relation to 

legal fees.  

30. As at September 3, 2020, Council for the Town has not resolved to consider a motion of 

censure against the Petitioner.  

Part 5: LEGAL BASIS 

A. Standard of Review in relation to adoption of the Statutory Declaration Motion  

31. The standard of review of the Town’s decision that it had authority to adopt the Statutory 

Declaration Motion is reasonableness.  

Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65, at 

paras. 16-17 [Vavilov]  

G.S.R. Capital Group Inc., v. The City of White Rock, 2020 BCSC 489,   

at para. 68 (“G.S.R.”) 

32. The standard of review of the Town’s decision to adopt the Statutory Declaration Motion 

is reasonableness.    

33. Reasonableness review is a deferential standard which centers on respect for the role of 

administrative decision makers. The role of the Court on judicial review is not to reweigh 

the evidence or substitute its findings of fact for those of the Council, but rather, to decide 

whether the Council’s decision falls within the range of possible and acceptable outcomes 

which are defensible in respect of the facts and the law. 

Vavilov, at paras. 86, 99, 105 and 125 

 Catalyst Paper Corp. v. North Cowichan (District), 2012 SCC 2, at para. 13 

34. The burden is on the Petitioner to prove that the Town’s decisions were unreasonable. 

Vavilov, at para. 100 

The Architectural Institute of British Columbia v. Langford (City),  

2020 BCSC 801, at para. 43 
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B. Statutory Authority of the Town and Reasonableness of the Town’s decisions 

35. As a municipal corporation, the Town’s authority is broad.  

United Taxi Drivers' Fellowship of Southern Alberta v. Calgary 

(City), 2004 SCC 19 at paras. 6 and 8 

36. Section 4(1) of the Community Charter provides that the “powers conferred on 

municipalities and their councils under this Act or the Local Government Act must be 

interpreted broadly in accordance with the purposes of those Acts and in accordance with 

municipal purposes”.  

37. Section 114(4) of the Community Charter provides a municipal council with “all necessary 

power to do anything incidental or conducive to the exercise of performance of any power, 

duty or function conferred on a council or municipality by this or any other enactment.”  

38. As a public body, the Town is subject to FIPPA, including obligations regarding the storage 

and protection of personal information. The Town is only permitted to disclose personal 

information in accordance with FIPPA.  

39. Section 30.1 of FIPPA requires a public body to ensure that personal information in its 

custody or under its control is stored only in Canada.  

40. Section 30.4 of FIPPA prohibits the unauthorized disclosure of personal information by an 

employee, officer or director of a public body.  

41. Section 74.1 of FIPPA sets out a number of privacy protection offences, including an 

offence for contravening s. 30.4.  

42. If a person is charged for contravening s. 30.4 of FIPPA, the person would be entitled to 

advance a due diligence defence.  

R. v. Skakun, 2012 BCSC 1103, at para. 20 

43. The Petitioner advised the Town he had stored the Document on Google Docs and 

distributed it to three individuals. The Document contains sensitive personal information 

of third parties.  

44. Based on the foregoing, the Town reasonably determined it had the authority to adopt the 

Statutory Declaration Motion and its decision to adopt the Statutory Declaration Motion 

was reasonable in the circumstances.  

C. Natural Justice/Procedural Fairness  

45. The standard of review applicable to issues of procedural fairness is a standard of fairness.  

G.S.R., at para. 67 
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46. To the extent the Town owed the Petitioner a duty of fairness in considering the Statutory 

Declaration Resolution, the Town acted fairly. The Petitioner disclosed to the Town that 

he had stored the Document on Google Docs and distributed it to other individuals. The 

Petitioner was aware of the Town’s concerns regarding the storage and protection of the 

Document for at least two months prior to Council’s consideration of the Statutory 

Declaration Motion at its meeting on June 25, 2020. The Petitioner himself seconded and 

voted in favour of the Statutory Declaration Motion. When the Petitioner subsequently 

raised concerns about the Statutory Declaration Motion more than three weeks after it was 

adopted, the Town decided to reconsider the motion. Prior to reconsidering the motion, the 

Town gave the Petitioner notice, reasons for its consideration of the motion, relevant 

documents, and an opportunity to be heard.  

47. The Town also acted fairly in considering the Apology Motion. However, the issues 

regarding the Apology Motion are moot as Council rescinded the Apology Motion on 

August 6, 2020.  

D. Indemnification  

48. Council has not considered a motion to indemnify the Petitioner for his legal expenses, so 

there is no decision to quash.  

49. The Petitioner has not moved a motion to have his legal expenses indemnified by Council 

and the Town is not aware whether the Petitioner has incurred any legal expenses.  

50. If the Petitioner seeks to be indemnified by the Town for legal expenses, a majority of 

Council would have to adopt a resolution authorizing the reimbursement. This decision 

would be discretionary.  

Local Government Act, R.S.B.C. 2015, c. 1, s. 740(2) 

Town of Qualicum Beach Officers and Employees and Members of Council 

Indemnification Bylaw No. 544, 1994 

 

E. Other Orders Sought by the Petitioner 

51. The Petitioner seeks other orders for which there is no factual basis or authority.   

52. Council for the Town has not considered a motion of censure against the Petitioner and 

there is no impending censure hearing for the Petitioner.  

53. To the extent the Town has already considered and/or imposed “sanctions” against the 

Petitioner, the Town has met any duties of fairness it owed the Petitioner, including through 

the provision of notice, documents, and opportunities to be heard by Council.  
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F. Conclusion  

54. For the foregoing reasons, the Town submits the petition ought to be dismissed with costs.  

Part 6: MATERIAL TO BE RELIED ON 

1. Affidavit #1 of H. Svensen, sworn September 3, 2020;  

2. The pleadings filed herein; and 

3. Such further and other material as counsel may advise and this Honourable Court may 

allow.  

The Town estimates that the petition will take 2.5 hours.   

Date: 4 Sept 2020   

 

  

 
___________________________ 

Signature of Marisa Cruickshank 

 Lawyer for the respondent Town 

Petition Respondent's address for service:  

Lidstone & Company 

1300 – 128 Pender Street West 

Vancouver, BC   V6B 1R8 

Attn: Marisa Cruickshank 

Fax number address for service (if any): NIL 

E-mail address for service (if any): cruickshank@lidstone.ca 

Name of the Petition Respondent's lawyer, if any: 

Marisa Cruickshank 

Lidstone & Company 

1300 – 128 Pender Street West 

Vancouver, BC   V6B 1R8 


